
STATE OF NEI^J YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Barry & Susan Minsky

AFFIDAVIT OF }{AIIING
for Redeterminat ion of

of a Det.ermination or a

Personal Income Tax

under Article 22 of the

for the Year 7972.

a Def ic iency or a Revision

Refund of

Tax law

(-

,fn,

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says t^hat he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day of October,  1979, he served the within not ice of Decision by cert i f ied
mail upon Leonard Broman the representative of the petitioner in the within
proceeding'  by eoclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. Leonard Broman
Sidney Finger & Co.
1501 Broadway
New York,  Ny 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Postal  service within the state of New york.

That deponent further says that. the said addressee is the representative of
t 'he pet i t ' ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of t r i r i

Sworn to before me this
/

19 th  day  o f  October ,  7979.

C--;-"'



STATE OF NELI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Barry & Susan Minsky

AFFIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for the Year 1972.

a Def ic iency or a

Refund of

Tax law

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of October,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Barry & Susan Minsky, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Barry & Susan Minsky
36 Sutton Pl- .  S.
New York, NY l.-0022

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said the pet i t ioner

known addressand that the address set forth on said rdrapper

pet i t ioner .

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is

is the last

] . n a

of the

herein

of the

Sworn to before me this

r  L9 th  day  o f  0c tober ,  1979.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  19,  1979

Barry & Susan Minsky
36 Sut ton  P l .  S .
New York, NY 7A022

Dear  Mr .  &  Mrs .  Minsky :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 0gO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 1?227
Phone # (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Leonard Broman
Sidney Finger & Co.
1501 Broadway
New York, NY 10036
Taxing Bureau's Representat ive
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STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BARRY MINSKY and SUSAN MINSKY

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax law for the Year L972.

DECISION

Peti t ioners, Barry Minsky and Susan Minsky, 36 Sutton Place South, New

York, New York 10022, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

1972 (FiLe No. t2725).

A formal hearing was held before Edward Goodel l ,  I lear ing 0ff icer,  at  the

off ices of the State Tax Conmission, Two World Trade Center,  New York, New

York ,  on  February  10 ,  1977 a t  1 :15  P.M.  Pet i t ioners  appeared by  Leonard

Broman, cPA. The Income Tax Bureau appeared by peter crotty,  Esq. (Richard

Kaufman,  E"q . . ,  o f  counse l ) .

ISSUE

Idhether petitioners r^'ere New York residents for income tax purposes from

May 1, 1972 to and including December 31, 7972.

FINDINGS OF FACT

1. Pet i t ioners, Barry Minsky and Susan Minsky, t imely f i led both resident

and nonresident New York State income tax returns for 1972. The returns

indicated that petitioners were New York State resi.dents during the period

January  1 ,  1972 to  Apr i l  30 ,  lg7T,



- 2 -

2. 0n November 25, L974, the Incone Tax Bureau issued a Statement of

Aud i t  Changes aga ins t  pe t i t ioners  fo r  $3 ,011.99 ,  p lus  in te res t  o f  $354.54 ,  fo r

a total  of  $31376.53 far 1.972. This was done on the grounds that I ' I t  has not

been shown that there was a bonaf ide [s ic]  intent to def ini tely and f inal ly

abondon your New York domicile and residence, and to acguire a new permanent

domici le and residence elsewhere." Accordingly,  a Not ice of Def ic iency was

issued on November 25, L974 for the sane amount.

3. Pet i t ioners t imely f i led a pet i t ion for redeterminat ion of a def i-

ciency or for refund of personal income tax for L972, on the stated ground

that 'rtaxpayers moved Lo Canada with intenti-on of being pennanently domiciled

there, and with the intention of making their fixed and permanent home there."

4. During the period from January 1, 1972 to and including Apri l  30,

1972, the place of abode of pet i t ioners was 260 West 22nd Street,  New York,

New York pursuanL to a two year lease, the terns of which expired on or about

May 31 ,  1972.

5. On or about May 8, 1972, pet i t ioners entered into and executed a

lease with Cadi l lac Development Corporat ion Limited for a ' iSuite" and "Carport"

in  "P laza  L00"  a t  100 Wel les1ey  St ree t  Eas t ,  Toronto ,  Ontar io ,  Canada,  fo r  a

term of one year conmencing June 1, 1972 ar..d ending May 31, L973.

6. On or about Ylay 23, 1972, the household furniture and belongings of

pet i t ioners were moved by Al l ied Van Lines, Inc. f rom 260 West 22nd Street,

New York, New York. They were del ivered to 100 Wellesley Street East,  Toronto,

Ontar io ,  Canada,  on  or  about  May 30 ,  Lg7Z.

7. Pursuant to appl icat ion made by pet i t ioner Barry Minsky on or about

l{ay 27, 1972, on behalf  of  himself  and his wife,  pet i t ioner Susan Uinsky, the
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DeparLment of Manpower and Inrnigration of Canada issued 'rCanadian Immigration

fdent i f icat ion Cardsr ' r  showing that pet i t ioners "have been granted the status

of Landed Imnigrants in Canada effect ive from August 3, Ig72.t l

B. Pending the j -ssuance of said Iuur igrat ion Ident i f icat ion Cards, the

Department of Hanpower and Immigration of Canada advised Lhe "Manager, Caaada

Manpower centerr ' r  by let ter dated Ylay 27, 1972, that i t  had "received an

apprication for permanent admission to canada from Barry Minsky artd wife

Susanrt 'and that "There is no object ion on our part  to the above named accept-

ing employment, pending cornpliance with Immigration requirements."

9. Pet i t ioner Barry Minsky appl ied to and was accepted as a member of

the Ontar io Health Insurance PIan; he was a part ic ipant in the Social  Insurance

Plan of Canada; he appl ied for and received Canadian l icense plates for his

automobi le;  he appl ied for and received automobi le insurance from Al lstate

Insurance Company of Canada; and, in connection with his moving to Canada, he

withdrew the funds he had on deposit in the United States and deposited the

sarne in Canada, except for a smal l  account in the Chemical Bank to cover bi l ls

outstanding at the t ime of his departure for Canada.

10. During the period that pet i t ioner Barry Minsky was in Canada, he was

an organizer of and partoer in Rising Day Product ions, a Canadian partnership.

Also, he endeavored to engage (as an eotrepreneur) in aspects of the entertain

ment business in Canada, part icular ly the recording business, under the name

of  "Agape. r r

11. Pet. i t ioner Barry Minsky's efforts to engage in business in Canada, as

weII  as his subsequent efforts to f ind a job in Canada relat ing to the recording

or motion picture business, were unsuccessful .  The result  was that toward the

middle of 1973, he ' rwas running out of oroney."
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72. At or about the expirat ion t ime of pet i t ioners'  lease on Lhe aforesaid

sui- te and carport  at  100 Wellesley Street East,  Toronto, Ontar i-o,  Canada, to

wit ,  on or about May 31, 1973, pet i . t ioners contended that they moved from

Canada to Flor ida where Mr. Minsky "took a posit ion rdi th a f i rm cal led fnvestors

Economic Systems. ' t  Investors Economic Systems then advised pet i t ioner Barry

Minsky that i t  was closing i ts off ice in Flor ida. I t  of fered him "the oppor-

tunity to continue with the finn" in New York, whieh he accepted. Petitioners

contended that at  the end of 1973 he noved back to New York with his wife.

However,  on September 6, 1973 pet i t ionerst accountants in a let ter to the

Income Tax  Bureau s ta ted  tha t  r ' . . . [ t ]he  Minsky 's  have s ince  moved back  to  New

York, in June I973.t '

13. Pr ior to moving to Canada, pet i t ioner Barry l t insky was errployed by

"Cinema Consultants" which was engaged in the entertainment business. Mr.

Minsky did not sever his connection with Cinema Consultants when he left for

Canada for the reason, (as he test i f ied) that "monies were due ne based on

things I had done in the pastrr and ttl wanted to continue to receive the income

that was due me't and for the further reason that "if I could ever get anything

happening in Canada we might be able to enter j.nto a relationship, and I could

possibly be the Canadian l ia ison with that of f ice, i f  such a thing could

deve lop . ' r

74. Pet i t ioners were ci t izens of the United States whi le they were in

Canada.
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CONCIUSIONS OF tAW

A. That a domici le once establ ished cont inues unt i l  the person in ques-

t ion moves to a new locat ion with the bona f ide intent ion of making his f ixed

and permanent home there (20 NYCRR 7A2.2(d)(2)).  The general  presumption

against a foreign domici le is stronger than the general  presumption against a

change o f  domic i le  (Mat te r  o f  Newcomb,  192 N.Y.  238;  Mat te r  o f  Bodf ish  v .  Ga l lman,

50 AD 2d'  457).  Pet i t ioners fai led to establ ish by a preponderance of the

evidence that they changed their  domici le from New York in 1972.

B. That pet i t ioners, Barry and Susan Minsky, were residents of New York

Sta te  fo r  L972 in  accordance w i th  sec t ion  605(a) (1 )  o f  the  Tax  Law,  and tha t

their  adjusted gross income is subject to New York personal income tax in

accordance w i th  sec t ion  612 o f  the  Tax  Law.

C. That the pet i t ion of Barry and Susan Minsky is denied and the Not ice

of Def ic iency issued November 25, 7974 is sustained, together with such addi-

t ional interest as may be lawful ly owing.

DATED: Albany, New York

Ocr r I 1979
COMMISSION

COMMISSIONER


